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UNITED STATES COURT OF APPEAL

Ol THE FIFTE CIRCUIT
OMARLES R. FULBRUGE 11|
CLERK

We. 87-51094

¥ED ¢., Individually and by and through
hia next friand Evalyn Taktini,
Plaintirg-aAppelles,

Yorsus

TEXAS NEALTI AND UUMAN JERVICES COMMISSION, BT AL.,
- Defandants,

TEXAS HEALTH AND. HOMAM SERVICES COMMISSION;
TERAR DEPARTMEMT OF NUMAN SERVICES; RAURTCH RAIFORD,

Commissicner, Texas Department of Eealth:

TEXAS DEPARTMENT OF EEALTE. DAVID SMITH, Dr..
Conmissionsr of Texas Depazrtment of Health;

MIMT MeRDOEY, Cosmissicaer, Tunas Depaclmant

of Hunan Saxvices,

Defendants-Appellants.

Appoal frem the United States Digtrict Court
for the Western District of Texas
(SA-94-CV=1028)

Before HIGGINBOTHAM, DAVIS, and BARKSDALE, Gircuit Judges.

PER CURLAM:'
The linchpin to this second appsal in this case i3 whether sur
sourt’s opinion for the first appeal bars our reconsideratien of

R. 47.5, the Court has determined
yblished and is not precedent
get Forth in i Cin. R.

L pursuant to St CIE.
rhat cthis opinien should not be p
except under the limlted clrcumstances

47.5.4.
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whather afl duymenlelive communication device is a covered benefit
for Fred C., an adult Medicaid recipient, under the Texas Medicalid
program. The Copmissioners of The Texas Health and Human Services
Cusmiisalon, the Texas Department of [luman Jervices, and the Texas
Department of Haalth (collectively, Appellants) appeal rha summary
judgnment in favor of Fred C. Wa AFFIRM,

I.

Fred C., a Medicald racipient whe suffers frem dysarthria,
which impedes his ability to speak, brought this action [or
injunctive and declaratory reclict, nﬁﬁkinq to roquire Taxas
Madimaid ro provide nlm an augmentative communication device (ACD).
I May 1936, Lhe district court granted summary judgment for Fred

" £., concluding that an ACD is durable medical equipmeat or a
prosthetic device, covered by Texas Medicaid under its provisions

for home health services,

Appa!Tanta appaalad, contending that the district court erred
by hwlding that, because ACDs are provided to Medicaid recipiants
under age 21, the device must be provided to Fred C., who s over

age 2Ll; chat rred C. Crailed to establish chat he mat the

esligibility rcequirements for home health services; that the

distrier court erred by halding thar Eppallants wara requirad nnder

Lhe Medlculd Acl Lo pruvide ACDy e Yurabily wedical eguipment or 43

prosthetica) and that Fred €.'y claims against Appellants should
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nave been dismissed becdusy Fied €. had moved to a progran under
the jurisdictien of a non-defendant agency.
Tn a short, unpublished opinien, our court vacated the

judgment and remanded the case, stating:

To prevail on his motion far summary
judgmant. bred C. must escablish beyond any
genuine dispute in The surmary judgment record
Lliet: (1) he is Medicsid gqualified: (Z) the
subject device io medically nocesszary) {3) the
devica is provided by Taxas Medicaid in its
home haalth services; and, tinally, (4) he 13
qualified for home Realth secvices. Thie
swcurd abundantly estsblishas that Fred C. is
Medicmid gqualified, that tho device is
medically necessary, 2and that it is provided
hy Tmxaa Medicaid in its home health services
program. rhe record 1s cotally devoid ol
prool Lhal Fred C. iy wither qualified or is
not qualified under the home healtd scrvizcs.
As a consequencs, for failure of proof of this
essential elament, the district court proparly
Adenied the motion for summary judgment flled
by Texas Health. Concoaltautly, Lhe distrivt
court erred in granting Fred €.’ motion for
summacy judgmcnt.

Yred . v. Texay Wealth & Jman Services comm'nm, No. 95-50417 (5th

Cir. May 2/, 1997) (unpubblisnad] .

On remand, the district court recognized that our court had
remandad the case “for the purpnse af msranlishing whetner Fred L.
is guallfied Lo gecelve hone health services under the Texas

Mcdicaid program”. Obgerving that Appallants: did not centrevert

tha evidance that Fred C. wa3 qualified tc recelive home health

services, the district court again grantsd auwmmary judgment to Fred

C. VNeoting that it appearsd that our eanre’ = opintan had concluded
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that the ACD vas a covered benellL, Lhe distezict court stated that
it was addresaing that iepue only “out of an abundance of cautien”.
Tha disfricn court’s opinion on remand 13 almost identical to ics
initial opinien, with only slight changes.

II.

In this second appeal, Appellants contend agaln Lhel Lhe
district eeurk crred by holding that, because the Texas Medicaid
preqgeam provides ACNa he recipients under age 21, an ALD must
likewise be pruvided to Fred C.; that the district court erred by
holding that an ACD must be provided to Fred C. as durable medical
equipment or as a prosthetic device under the category of home
health services; and that the Texas llealth and Human Services
Commission (THHSC), the Pavas Napartmank &F Homan Sarvices (TOHS),
and Lhels Commissioners shuuld have bean dlamlssed because fred C.
has moved to i program undar the jurisdictien of a non-defendant
agency. In additlon, Appellancs contend, as they <id in districe
court for the first time after remand, that all three of the agency
appellants are immune frem sult under the Eleventh Amendment.

A.
Ns sur court recently reiterated,
inder the law ot the case doctrine, an 1issue
of law or fact decided on appeal may not be

reexamined either by the district court on

remand or by the appellats court on a
subsegquent appeal.... This self-imposed

doctrine serves the practical goals of
sncouraging flnulliy wl litlgallon dnd
discouraging panel shopping. It 18 predicated



85/ 15/ 2003

15: @7 5124543359 AT LS BAGE
L Alas

on ths premise that there would be ne and to a
ouit if cvery cbatinate litigant could, by
repeatsd appeals, compel a court to listen to
criticisms on their opinions or speculate of
chances from changes ln liy membwis.... The
law of the case doctrine, however, i3 not
inviolats. We have esplained that a prior
decision of this court will ke followed
without re-axaminafion ... uniess (i) the
avidence on & @ subsequent crial wvas
substanlially dJiflecent, ' ({il) controlling
authority has since made & contrary declsion
of the law applicable to such issues, or (iii)
the decision vae clearly erroneous and would
wnrk A mAn)test lnjustice....

A corollary of the law of ([the] case
dectrine, known as the mandate-ruls, provides
that a lower court on remand, rust implement
hath the Ietter and the Spirit pf the
appellate court’s mandate, and may not
disregard the explicit directives of that
courk, The mandate rule oimply cmbedics the
proposition that a district court is not frae
ta daviatm fram rthe appel late court’'a mandate.

United States v. Bacarrs, 155 F.3d 740, 732-33 {5th Ciz., 19398}

{emphasis added; internal quotation markas and citations omitted).
The law of the case dmstrina ancompasses |Ssues “fdecided by

nacussacy Lmnpllcdatlon as well 4s Liuse decided explicitly”.

Alperti v. Xlaveahagon, 46 F.3d 1347, 1351 n.l {Sth Cir. 1995).

With the exception of the Elevanth Amendment issus, rajsec for

the rlrstc time arter remand, each of che other issues ralsed by

Appellants were presented on the first appeal te the prier pancl,

which remandard only Far conaidaration ot wnarnher Fred C. was

qualifled for home health services., The parties did not brief the

applicability of the lav of the case doctrine or any of its

- .

-
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axceptions. Accordingly, counsel vere directed to be prepared Lo
discuss at oral argument whether the law of the caze doetrinme
precludes us frem revisiting tha fasnes decided on the first
appeal. Ar oral argument, Appellenly esyvibed that the third
exccption te the law of tho csse doctrine is applicable, becauss
e eanrt's prior decision “was clearly errenecus”.

As noted, under the third exception to the law of the case
doctrine, our court may re-examine a prier dacisian iF rhat
declsien 13 both “clearly erronsous agd would work e manilest
injustice”. Baecerra, 155 F.3d at 753 (emphasis gdded). But, we
conclude that Appellants havi-nat established that our court’s
prior declsion was both “clearly ecronecus”; and that it “would
work a4 manifest injustice” if we do net racensider the isdues
presented in the first appeal. Accordingly, under the law af tha
case doctrine, we are not free Lo re-examille Llwse issuws.

No authority nced be cited for tha rule that we reviev a
summary Jidgment de nove, applying the same test under rEp. K. CIv.
P. U6 as did the district court. Accordingly, in affirming the
disteict court’s sscend swwary judgment, we are nct parsing on the
correctness of, nor dc we adopt, the district cCourt's opinion; we
hold merely that reconaldsration of the lsgucs presented in the
firar appaal ia harred under the |aw ot Tha rcase r‘lcr:t‘.ﬂm.!.

In accordance with our court’'s prior mandate, the enly

remalning issue presented in the ficst appeal that was peoperly

_E-
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before the distrlcl vouet on rerand was whether Fred C. was
sligible te rcceive home health servicas. (The nev Eleventh
Amendment issua 1a discussed iarra,) pecauss Appellants did not
contest hly eliyibility for home health services, the distzict
eourt properly granted summary judgment for Fred C. Tr was not.
necessary for the district court to readdress Lhie ulhwe coverage
issues re urged by Appcllantz en remand; as the ceurt noted, it did
so only out of an abundance af caution.’
B.

The law of the case doctrine is not -:pplicabli to the Eleventh
Amandment issua bacause T was fot raised until arver remand. And,
Appellants’ assertion of the issue wvas timely. See Edelmsn v.
Jordan, 415 U.5. 651, 578 (15374) ("the Elevonth hmendment defensza
eufficiently partakes =f the nature of a jurisdictiensl bar sa that

it nesd not be raised in the crial (=1} - =l

Appellants concecde that the Elcventh XMmendmant does not
immunize tha Commissioners ot tThe appellant agencies from suit
agalnst Lhent Lu Lhelrs official capacities for prospective relief;
{instead, they contend that the agenclies, as gntities, are lmmuna.
tn remand, Gthe district court did net axpressly address the

Eleventh Amendment clainms; but, 4in rcoponac e Appellante’

' The 4 Saptember 1998 interpretive guidanca letler issued
by the Director of the Centez for Medicaid and Jtate Cperations,

Health Care Finaneing Administzation, United geatez Department of
Health and Hurman Services, {s advisory only, and hss ne bil:}%ﬂ on

our disposition of khis appeal.
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culilentiun Lhat the only proper defendant is the Commissicner of
the Taxas Department of Health, in her official capacity, the

districe ecourt stated that THHSC and TDHS. through chelr

Commissionars, were alse proper defendants, Thua, thc diatrict

court implieitly agramd wifh Appaliants’ asserfion E£hat the
agencles, as entities, are not subject Lo sult. JSee, e.q., Ex
parte Yousy, 209 U.S, 123 (1908); Aguilar v. Texas Departmant of

Criminsl Jostice, __ F.3d , . 1008 WL 783435, et *T (5th

Cir. 1998). Therefore, tha district eourt correctly decided this
issue.
III.

For the fsregoing reasons, the judgment is




