Insurers & Health Benefits Plans that Pay for SGDs

Database of Insurers & Health Benefits Plans that Pay for SGDs

Insurers and health benefits plans (hereafter “insurers”) have paid for SGDs since the late 1970s, when SGDs first were introduced.  [cite]  By the early 1990s, the total exceeded 100.  [PRC list]  By the mid 1990s, hundreds had done so.  [cite –affidavit].  In 1995, the report that several hundred insurers had accepted SGDs as being within the scope of their health benefits persuaded a federal judge to reject Mississippi Medicaid’s claim that SGDs were not medically necessary. Meyers v. State of Mississippi.  By the start of the next decade, the total exceeded 1,000.

Based on these data, it always has been assumed that SGD coverage by insurance and health benefits plans was the rule, and funding denials were the exception.

During this period and extending to the present, the Assistive Technology Law Center has been responding to these “exceptional” decisions.  It has been preparing and continues to prepare opinion letters for families and SLPs to help with appeals following SGD funding denials.  These letters analyze insurance policies and health benefits plans to determine whether SGDs are within the scope of covered benefits.  Often, these letters are submitted as part of an appeal, and a favorable decision follow. 

From this experience, a few generalizations have been developed about SGD coverage by insurance policies and health benefits plans:

· coverage vocabulary among insurance policies and health benefits plans is exceedingly similar: 

· in almost all policies and plans, “durable medical equipment” is a covered benefit; 

· the DME benefit is defined using the Medicare DME definition, or substantively identical terms; 

· coverage exclusions for SGDs are very rare; and 

· more general coverage exclusions tend to be very similar;

· insurers and health benefits plans often state openly that in deciding DME funding requests they will follow Medicare coverage guidance;

· SGD funding request denials often are based on an exclusion that can be directly contradicted by another funding program (e.g., claims that SGDs are “not medical in nature;” or are “convenience items” are directly contradicted by Medicare);

· SGD funding denials that are based on general coverage exclusions are rarely supported by any facts (e.g., SGDs are not “treatment,” which is directly contradicted by Medicare, the AMA, American Academy of Neurology; American Academy of Physical Medicine & Rehabilitation; and extensive professional literature references);

These generalizations led to the most important observation of all: that because of the similarities in the coverage vocabulary among health-based funding programs – Medicaid, Medicare, insurers and health benefits plans – each can be used to rebut coverage denials by another.  It has become clear that a representative of an insurer or health benefits plan cannot credibly rebut a favorable coverage judgment by another funding program.  What emerges is merely the personal and often uninformed, or biased opinion of the funding program representative – which is not sufficient to rebut the contradictory conclusions of other funding programs, medical societies or medical literature.  In other words, if an insurer’s DME benefit copies the Medicare DME definition, there will be no question that SGDs are covered.  If an insurer claims an SGD is a “convenience item,” there will be no question that this “denial excuse” is baseless: Medicare is the only funding program ever to call SGDs “convenience items,” and it abandoned that conclusion in 2000.  And so on.

The parallel growth of insurer approvals of SGDs, and the use of – and success of -- these cross program analogies or comparisons to support SGD funding appeals led to yet another idea.  Comparisons to other programs are based on review of external sources.  What about internal sources: shouldn’t an insurer or health benefits plan be required, in the first instance, to conduct an internal review of its own past conduct, and to distinguish (identify the differences) between all prior favorable SGD decisions it has issued for other individuals?   Before any insurer or health benefits plan denies an SGD funding request, why shouldn’t the insurer or plan be required to explain why it saw fit to approve an SGD in an earlier case – or in many of them?  

Absent meaningful factual differences between the cases, the funding source should be held to issue consistent decisions.  It is well established in the law that when the same facts are reviewed but different (opposite) conclusions are reached, arbitrary and capricious decision making has resulted.  See Lefrak Forest Hills Corp.  v. Galvin, 40 A.D.2d 211, 388 N.Y.S.2d 932,937 (2d Dept. 1972) affirmed, 32 N.Y.2d 796, 345 N.Y.S.2d 547, cert.denied, 414 U.S. 1004 (1973); Mayer v. Wing, 922 F.Supp. 902, 911 (S.D.N.Y. 1996).

The Insurer & Health Benefits Plan SGD Approval Database followed.  In 2003, the ATLC asked Assistive Technology, Inc., Dynavox, Enkidu, Prentke Romich, and Words Plus to identify the insurers and health benefits plans that had approved their products.  The ATLC request was for as much historic information as could be produced with reasonable effort.   All 5 manufacturers responded, and PRC has continued to send reports on a monthly basis.  

The Database is accurate but is admittedly incomplete.  Each company provided data that spans different years, and as noted above, only one company has supplied ongoing data.  As a result, one cannot conclude anything from the omission of an insurer or health plan’s name.  It is possible that no SGD funding request ever was submitted.  It is equally possible that one or more SGD approvals was not reported by the companies supplying the data.  Nonetheless, there are more than 1,000 different insurers and health plans identified as SGD funding sources.  It is reasonable to conclude that this represents a substantial undercount in the number of SGD funding sources among the nation’s insurers and health benefits plans.

Each line in the Database represents a unique approval.  It also is noteworthy that many names appear multiple times.  This means that the source paid for multiple SGDs in response to multiple requests.  United Health Care’s name appears most often: it can be described as the insurer that has approved more SGDs than any other.  

That an insurer’s or health benefits plan’s name appears multiple times is important.  Because the coverage vocabulary of health benefits programs is narrow, the more often a single source has approved SGDs for the individuals it insures or for the plans it administers, the harder should be the task of distinguishing its own past conduct to justify a denial now.  United Health Care, for example, is reported to have approved close to 300 SGDs.  It is reasonable to state that it will be next to impossible for one of its representatives to credibly distinguish all those prior SGD approvals to now justify a denial.  It can be done, of course, but it is exceedingly unlikely.  

And, the burden of producing this explanation should be on the insurer or health benefits plan.  While the Database will reveal past conduct, it does not contain all the data needed to make a comparison of policies or plans.  Those are records maintained exclusively by the insurer or health plan, and they should be required to find those records, review them, and then coherently and credibly explain why those past decisions were “yes,” and why a current decision is “no.”  

The assumption is that no such distinctions will be possible. 

· Go to Instructions for Use of Insurer & Health Benefits Plan SGD Funding Database.

